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Agreement between  
Brown’s Creek Watershed District and  

Minnesota Native Landscapes 
 

Brown’s Creek Tributaries Restoration Project 
Stillwater, Minnesota 

 
This agreement is entered into by the Brown’s Creek Watershed District, a public 

body with powers set forth at Minnesota Statutes chapters 103B and 103D (BCWD), and 
Minnesota Native Landscapes, a private Minnesota corporation d/b/a MNL 
(Contractor). In consideration of the terms and conditions set forth herein, including 
mutual consideration, the sufficiency of which is hereby acknowledged, BCWD and 
Contractor agree as follows: 

1. Scope of Work; Completion Date 

Contractor will perform the work described in the Brown’s Creek Tributary 
Restoration Project construction documents, dated 07/30/2021, attached as 
Exhibit A and incorporated herein (the Work).  At its discretion, BCWD may in 
writing suspend or delete the Work or a part thereof.  Authorized work by 
Contractor will be compensated in accordance with the terms of paragraphs 6 
and 7, below, and this agreement, as well as the Contractor’s quote, attached 
hereto and incorporated herein as Exhibit B. 
 
The Work must be certified by the Contractor as substantially complete on or 
before 5/31/2022.  

2. Independent Contractor 

Contractor is an independent contractor. Contractor will select the means, 
method and manner of performing the Work. Nothing herein constitutes 
Contractor as the agent, representative or employee of BCWD in any respect. 
Personnel performing the Work on behalf of Contractor or a subcontractor will 
not be considered employees of BCWD and will not be entitled to any 
compensation, rights or benefits of any kind from BCWD. 

3. Subcontract and Assignment 

Contractor will not assign, subcontract or transfer any obligation or interest in 
this agreement or any of the Work without the written consent of BCWD and 
pursuant to any conditions included in that consent. BCWD consent to the 
subcontracting does not relieve Contractor of its responsibility to perform the 
Work or any part thereof, nor in any respect its warranty, insurance, 
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indemnification, duty to defend or agreement to hold harmless with respect to 
the Work.  

4. Duty of Care  

Contractor will perform the Work in a proper, workmanlike and good quality 
manner, with due professional care. Contractor warrants that all materials and 
labor will be in strict conformity in every respect with the specifications in 
Exhibit A. Contractor further warrants that it has examined the Work to the 
extent necessary to agree to the price of the Work and accepts any increased cost 
due to unforeseen site conditions. 

5. Indemnification  

Contractor will defend, indemnify and hold harmless BCWD and the City of 
Stillwater and their officers, council and board members, employees and agents, 
Joanna Eckles and Klayton Eckles, and Susan M. Truhler and Peter J. Truhler 
from any and all actions, costs, damages and liabilities of any nature arising 
from: (a) Contractor’s negligent or otherwise wrongful act or omission, or breach 
of a specific contractual duty owed to BCWD; or (b) a subcontractor’s negligent 
or otherwise wrongful act or omission, or breach of a specific contractual duty 
owed by Contractor to BCWD. For any claim subject to indemnification under 
this paragraph by an employee of Contractor or a subcontractor, the 
indemnification obligation is not limited by a limitation on the amount or type of 
damages, compensation or benefits payable by or for Contractor or a 
subcontractor under workers’ compensation acts, disability acts or other 
employee benefit acts.  

BCWD will indemnify, defend and hold harmless Contractor, its officers, 
employees and agents, from any and all actions, costs, damages and liabilities of 
any nature to the degree they are the result of any action or inaction by BCWD 
that is the basis for BCWD’s liability in law or equity. 

6. Compensation 

BCWD will compensate the Contractor on a progress payments basis for 
completed work and reimburse direct costs in accordance with this agreement, 
including Exhibits A and B. Invoices will be submitted no more frequently than 
monthly. BCWD will pay for undisputed work within 35 days of receipt of 
invoice.  

Total compensation due under this agreement will not exceed $109,450.00, as 
may be amended by change order. “Total compensation” means all sums to be 
paid whatsoever, including but not limited to mobilization, incidental, 
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administrative and overhead costs, subcontract costs and reimbursement of 
direct costs, whether specified in this agreement or subsequently authorized by 
the administrator. Contractor warrants that it has examined the Work to the 
extent necessary to agree to the price of the Work and accepts any increased cost 
due to site conditions that were foreseeable. 

In accordance with Minnesota Statutes section 471.425, subdivision 4a, 
Contractor will pay any subcontractor within 10 days of Contractor’s receipt of 
payment from BCWD for undisputed services provided by the subcontractor. 
Contractor will pay interest of 1½ percent per month or any part of a month to a 
subcontractor on any undisputed amount not paid on time to the subcontractor. 
The minimum monthly interest penalty payment for an unpaid balance of $100 
or more is $10. For an unpaid balance of less than $100, Contractor will pay the 
actual penalty due to the subcontractor. 

Contractor will maintain all records pertaining to fees or costs incurred in 
connection with the Work for six years from the date of completion of the Work. 
Any authorized BCWD representative or representative of the Minnesota State 
Auditor will have access to and the right to examine, audit or copy any such 
records during normal business hours. 

BCWD will not make final payment until Contractor has provided proof of 
compliance with state income tax withholding requirements pursuant to 
Minnesota Statutes section 270C.66. 

7. Termination; Continuation of Obligations 

This agreement is effective upon execution of both parties and will remain so 
until May 31, 2025, unless earlier terminated as set forth herein. BCWD may 
suspend or terminate this agreement with or without cause, by a written 
termination notice stating specifically what prior authorized or additional Work 
it requires Contractor to complete. If the agreement is suspended or terminated 
for convenience, Contractor will be compensated for all authorized work 
performed, including reasonable costs for actions directed by BCWD to stabilize 
the site of the Work. If suspension or termination is for cause, Contractor will 
stabilize each site before vacating, without extra compensation. Contractor will 
be given a reasonable opportunity to cure before termination for cause. 

The parties understand and agree that insurance obligations; warranties and 
obligations to defend, indemnify and hold harmless; and document-retention 
requirements survive the completion of the Work and the term of this agreement. 
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8. Waiver 

BCWD’s failure to insist on Contractor’s strict performance of any obligation, 
condition or provision of this agreement, or to exercise any option, remedy or 
right herein, will not waive its rights in the future to do so. The waiver of either 
party on one or more occasion of any provision or obligation of this agreement 
will not be construed as a waiver of any subsequent breach of the same provision 
or obligation, and the consent or approval by either party to or of any act by the 
other requiring consent or approval will not render unnecessary such party’s 
consent or approval to any subsequent similar act by the other. 

Notwithstanding any other term herein, the agreement creates no rights in any 
third party, and BCWD waives no tort defense, immunity or liability limit with 
respect to contractor or any third party.  

9. Insurance 

At all times during the term of this agreement, Contractor will have and keep in 
force the following insurance coverage:  

A. General liability: $1.5 million each occurrence and aggregate, covering 
contractual liability on an occurrence basis. 

B. Automobile liability: combined single limit each occurrence coverage 
for bodily injury and property damage covering all vehicles on an 
occurrence basis, $1.5 million. 

C. Workers’ compensation: in accordance with legal requirements 
applicable to Contractor. 

Contractor will not commence work until it has filed with BCWD a certificate of 
insurance clearly evidencing the required coverage and naming BCWD, the City 
of Stillwater, Joanna Eckles and Klayton Eckles, and Susan M. Truhler and Peter 
J. Truhler as additional insureds with primary coverage for general liability on a 
noncontributory basis, along with a copy of the additional-insured endorsement. 
The certificate will name BCWD as a holder and will state that BCWD will 
receive written notice before cancellation, nonrenewal or a change in the limit of 
any described policy under the same terms as Contractor.  

10. Compliance with Laws; Site Control 
 

Contractor will comply with the laws and requirements of all federal, state, local 
and other governmental units in connection with performing the Work. 
Contractor will identify and procure all licenses, permits and other rights and 
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approvals required for the Work, except that BCWD has obtained or will obtain 
the property access and use rights necessary for the Work, regulatory 
authorization from BCWD, as needed; a Work in Public Waters permit under 
Minnesota Rules chapter 6115 from the state Department of Natural Resources; 
and authorization for the Work under section 404 of the federal Clean Water Act 
from the U.S. Army Corps of Engineers, if needed. Contractor will comply with 
all local requirements and the terms of this agreement as to traffic, staging, 
ingress and egress from the site, work hours and site maintenance.  
 
Contractor is responsible for site conditions relating to worker and public safety, 
cleanliness and environmental protection and in all other respects.  
 
In its performance of the Work, Contractor will ensure that no person is excluded 
from full employment rights or participation in or the benefits of any program, 
service or activity on the ground of race, color, creed, religion, age, sex, disability, 
marital status, sexual orientation, public assistance status or national origin; and 
no person who is protected by applicable federal or state laws, rules or 
regulations against discrimination otherwise will be subjected to discrimination. 

11. Records 

All documents and information obtained or generated by Contractor or a 
subcontractor in performing the Work, including hard and electronic copy, 
software, and in any other forms in which the materials are contained, 
documented or memorialized, are the property of BCWD.  

BCWD may immediately inspect, copy or take possession of any such materials 
on written request to Contractor. Contractor may maintain a copy of any such 
materials at its expense. 

Any document or information supplied to Contractor by BCWD or deriving from 
BCWD is given and accepted without representation or warranty including but 
not limited to a warranty of fitness, merchantability, accuracy or completeness. 
Absent BCWD written approval, Contractor will not use any such document or 
information other than for performance of the Work. Contractor will not disclose 
to any third party proprietary material so denominated by BCWD. 

12. Data Practices; Confidentiality 

If Contractor receives a request for data pursuant to the Data Practices Act, 
Minnesota Statutes chapter 13 (DPA), that may encompass data (as that term is 
defined in the DPA) Contractor possesses or has created as a result of this 
contract, it will inform BCWD immediately and transmit a copy of the request. If 
the request is addressed to BCWD, Contractor will not provide any information 
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or documents, but will direct the inquiry to BCWD. If the request is addressed to 
Contractor, Contractor will be responsible to determine whether it is legally 
required to respond to the request and otherwise what its legal obligations are, 
but will notify and consult with BCWD and its legal counsel before replying. 
Nothing in the preceding sentence supersedes Contractor’s obligations under 
this agreement with respect to protection of BCWD data, property rights in data 
or confidentiality. Nothing in this section constitutes a determination that 
Contractor is performing a governmental function within the meaning of 
Minnesota Statutes section 13.05, subdivision 11, or otherwise expands the 
applicability of the DPA beyond its scope under governing law. 

Contractor agrees that it will not disclose and will hold in confidence any and all 
proprietary materials owned or possessed by BCWD and so denominated by 
BCWD. Contractor will not use any such materials for any purpose other than 
performance of the Work without BCWD written consent. This restriction does 
not apply to materials already possessed by Contractor or that Contractor 
received on a non-confidential basis from BCWD or another party.  

13. BCWD Property 

All property furnished to or for the use of Contractor or a subcontractor by 
BCWD and not fully used in the performance of the Work, including but not 
limited to equipment, supplies, materials and data, both hard copy and 
electronic, will remain the property of BCWD and returned to BCWD at the 
conclusion of the performance of the Work, or sooner if requested by BCWD. 
Contractor further agrees that any proprietary materials are the exclusive 
property of BCWD and will assert no right, title or interest in the materials. 
Contractor will not disseminate, transfer or dispose of any proprietary materials 
to any other person or entity unless specifically authorized in writing by BCWD. 
Any property including but not limited to materials supplied to Contractor by 
BCWD or deriving from BCWD is supplied to and accepted by Contractor as 
without representation or warranty including but not limited to a warranty of 
fitness, merchantability, accuracy or completeness. However, Contractor’s 
warranty under section 4, above, does not extend to materials provided to 
Contractor by BCWD or any portion of the Work that is inaccurate or incomplete 
as the result of Contractor’s reliance on those materials. 

14. Notices 

Any written communication to BCWD required under this agreement will be 
directed to Karen Kill, Administrator, Brown’s Creek Watershed District, 455 
Hayward Ave North, Oakdale, MN 55128; 651-330-8220, ext. 26; 
KKill@mnwcd.org. 
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Written communication to Contractor will be addressed to: Jeff Renier, 
Construction Division Manager, jeff.renier@mnlcorp.com, 612-490-9048. 

15. Choice of Law, Venue  

This agreement will be construed under and governed by the laws of the State of 
Minnesota. Venue will be in Washington County.  

 
16. Whole Contract 

The entire agreement between the two parties is contained herein and this 
agreement supersedes all oral contracts and negotiations relating to the subject 
matter hereof. BCWD may amend this agreement by means of a proper work 
change order clearly denominated as such. Any other amendment must be 
signed by both parties.  

 
IN WITNESS WHEREOF, intending to be legally bound, the parties hereto execute and 
deliver this agreement. 
 
MNL 
 
 
______________________________ Date: _______________________ 

By Amy Schaffer 

 Its President 

 
Approved as to form & execution  
 
 
By_____________________________   

 BCWD Counsel 
 
 
BROWN’S CREEK WATERSHED DISTRICT  
 
 

_____________________________   Date: ____________________ 

By Karen Kill 

 Its Administrator 

2021-08-19

2021-08-20
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Exhibit A
Construction Documents –  

Brown’s Creek Tributaries Restoration Project
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Exhibit B
Contractor’s Completed Quote Form 
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